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I By a Form 44 validated on 06/09/2011 (ref VG21 BD). Dr S D Ellams of 

3, Albany Row, Main Street, Menston made an application to register land 

at Derry Hill, Menston, Ilkley as a new Village Green pursuant to S15(2) 

of the Commons Act 2006. 

 

II The Application was supported by pro forma evidence questionnaires as 

follows: 

 

 Malcolm Bate Hanley - 11, Main Street used the land since 1982. 

The user asserted by himself or others was dog walking, entry via 

public FP. 

 

 Erica Hannan - Four Winds, 12, Moorfield Avenue. Used the land 

since 1968 (break from 1992 - 1995). Access via public FP. 

Use daily x 2. User asserted walking with and without dogs and; 

children’s activities; bonfire; mushroom collection. 

 

 Mr Stephen McCann - 4, Main Street. Used the land since 

December 2010. Access via the public FP. User alleged was annual 

use to ski in the snow and the form states that he observed children 

sledging in 2010. 
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 Gemma Keldmanson - 2, Walker Road. User claimed since 

November 2000. Access by public FP. User for daily dog walking. 

 

 Maureen Stedmond Hunter - 24, Moorfield Avenue. User claimed 

from December 1974 - August 2011. Access, “over my back wall”. 

Activities seen or engaged in was said to be sledging; walking; 

bonfires and football. 

 

 Mr Preston - 1 Dicks Garth Road. Personal user claimed 1970 - 

mid-1980s for flying model aeroplanes and watching his son 

playing. He wrote that the land, “… is still used by walkers and 

[for] dog walking”. 

 

It is to be noted that each of the deponents of the above questionnaires live 

in close proximity to the site. In Mr Preston’s case his own period of use 

ceased before the start of the relevant period for user under the application 

ie. 1991. In Mr McCann’s case the claimed user was for only a brief 

period. None of the forms condescended to particulars as to which parts of 

the claimed area were used. 

 

III It became clear post-validation of Form 44 that the Applicant was relying 

upon use of the land by a significant number of the inhabitants of a locality 

namely Menston with Woodhead St John the Divine. This locality has a 
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population of 4,660 persons according to the 2001 census and comprises 

circa 1,753 households. 

 

IV An Objection to the above application was lodged dated 03/11/2011 on 

behalf of BDW Trading Ltd; Adrian Horner; Heather Horner and Simon 

Mason by Messrs Walker Morris Solicitors. In summary the grounds of 

Objection were that: 

 

 The Applicant had failed to show a sufficient spread of use across 

the chosen locality; 

 

 The Applicant had failed to show use by a significant number of 

the inhabitants of the chosen locality; 

 

 The Applicant had failed to show that all the activities were lawful; 

 

 The Applicant had failed to show use across the whole of the site; 

 

 The Applicant had failed to show use of such a quality and 

character so as to bring it home to the owner of the site that use, 

“as of right” was being asserted by the claimed recreational users 

of the land; 
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 Any entry to the site from the north, east or west or south save use 

of the FP was by force not, “as of right”. Other issues were raised 

in closing by Mr George QC representing the Objectors and I shall 

deal with these later in this report. 

 

V The Application Land 

The Application site is an irregularly shaped parcel of land comprising 

circa 5.44ha. It is divided into 4 separate parcels that have been described 

as areas A, B, C and D respectively throughout the Application and 

Inquiry process. The northern boundary of the land runs along the back of 

housing and is adjacent to a public FP. Alongside Field D on its northern 

boundary is a wall that is in poor repair in parts. The balance of that 

boundary is marked by a barbed wire fence that was erected in December 

2011. A kissing gate is set in the FP at a kink in the boundary along the 

edge of Field C next to a sign reading, “Bull in Field”. The FP then joins 

Mount Pleasant. The site then follows the edge of Moor Lane along which 

are located 2 field gate entries (one into Field A and one into Field B). 

The boundary at this point comprises barbed wire which appears to be 

very well established and I understand has been in place 20 years or more. 

From the apex of Field A the site boundary runs in a broad east/west 

direction with planting marking the southern wall boundary to A and B. 

The southern boundary of Field C comprises a wooden fence while the 

southern boundary of Field D comprises barbed wire fencing. 
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The southern boundary of D then turns around the curtilage of a dwelling 

known as the Coach House and the boundary runs along the highway 

boundary to its broad east. The boundary with the highway at this point 

comprises a very substantial stone wall with a field gate in the middle. 

 

VI Topographically the site itself has a very gentle slope running from 

broadly south to north. Beyond the site to the south however the slope of 

the land is significantly more marked. 

 

VII The boundary between A and Be comprises trees and fencing. Between B 

and C the boundary comprises trees and fencing with a gate inserted. 

The boundary between C and D is marked by a hedge and trees together 

with a ditch which, while not deep, was wet at the time of my site visit. 

The remains of a barbed wire fence still run through the trees and hedging. 

The boundary provided limited crossing opportunities and in many places 

the obstacles are impenetrable. 

 

VIII On my accompanied site visits I saw circa 39 cows in Field D. The land in 

the southern section of the field was very poached and wet as was the NW 

corner of D. There was then a well trodden cattle track running through a 

gap in the boundary between C and D which then ran diagonally across C 

and B to the NE corner of Field A. This part of Field A was very poached. 
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IX The Law 

I shall deal with the law in detail and insofar as it is relevant. I note at the 

outset that Mr George QC as a matter of courtesy informed me that the 

registration of any of the land would be contrary to the relevant owner 

rights under the European Convention on Human Rights but, as he 

acknowledged, I and the Registration Authority are obliged, under the law 

as it stands, to proceed on the basis that the Commons Act 2006 is 

consistent with the Convention. 

 

X S15(1) and (2) of the Commons Act 2006 so far as relevant provides as 

follows: 

 

“15 Registration of Greens 

(1) Any person may apply to the commons registration 

authority to register land to which this Part applies 

as a town or village green in a case where 

subsection (2), (3) or (4) applies. 

(2) This subsection applies where - 

(a) a significant number of the inhabitants of 

any locality, or of any neighbourhood within 

a locality, have indulged as of right in lawful 

sports and pastimes on the land for a period 

of at least 20 years; and 

(b) they continue to do so at the time of the 

application.” 

 

It is settled law that a locality must be an administrative district or an area 

with legally significant boundaries. There is no doubt that Menston with 

Woodhead St John the Divine is a “locality”. The phrase, “significant 

number” is imprecise and useful guidance was given by Sullivan J (as he 
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then was) in R (on the application of McAlpine Homes Ltd) v. 

Staffordshire CC [2002] EWHC Admin 76:  

 

“My Conclusions 

[71] Dealing firstly with the question of a significant 

number, I do not accept the proposition that significant in 

the context of s.22(1) as amended means a considerable or 

a substantial number. A neighbourhood may have a very 

limited population and a significant number of the 

inhabitants of such a neighbourhood might not be so great 

as to be properly described as a considerable or a 

substantial number. In my judgement the inspector 

approached the matter correctly in saying that “significant”, 

although imprecise, is an ordinary word in the English 

language and little help is to be gained from trying to 

define it in other language. In addition, the inspector 

correctly concluded that, whether the evidence showed that 

a significant number of the inhabitants of any locality or of 

any neighbourhood within a locality had used the meadow 

for informal recreation was very much a matter of 

impression. It is necessary to ask question: significant for 

what purpose? In my judgment the correct answer is 

provided by Mr Mynors on behalf of the Council, when he 

submits that what matters is that the number of people 

using the land in question has to be sufficient to indicate 

that the use of the land signifies that it is in general use by 

the local community for informal recreation, rather than 

occasional use by individuals as trespassers.” 

 

Ultimately whether or not there has been use over the requisite period, 

by a significant number of the inhabitants of the chosen locality is a matter 

of judgement. Moreover, while the McAlpine case is of value it is also 

very “broad brush” in that there is a vast range of use, potentially at least, 

between mere occasional individual trespass and general community use. 
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XI It is moreover quite clear from the case law that there is a need for a link 

between any TVG application site and the locality of the claimed users. 

This has been recognised by the Courts on various occasions. In R v. 

Suffolk CC ex parte David Donald Steed [1996] 71 P&CR 436 Carnwath 

J (as he then was) said: 

 

“To state the obvious, a town or village green, as generally 

understood, is an adjunct of a town or village or something 

similar. As such it may be contrasted with open spaces of 

various kinds, for example recreation grounds maintained 

by local authorities for the public generally (eg. under the 

Open Spaces Act 1906); school playing fields; or areas of a 

more private nature, such as London garden squares, or 

land set aside under a building scheme for the occupants of 

a particular private development. None of these categories 

would naturally be regarded as “town or village greens”. 

The statutory word “locality” should be read with this in 

mind. Whatever its precise limits, it should connote 

something more than a place of geographical area - rather, 

a distinct and identifiable community, such as might 

reasonably lay claim to a town or village green as of right. 

In the present case the “locality” on which the application 

for judicial review and the supporting affidavit rely in 

Sudbury itself; I agree that this is the only realistic basis on 

which to proceed.” 

 

In Jonathan Adamson v. Paddico (267) Ltd [2012] EWCA Civ 262 Lord 

Justice Carnwath, at para 58 said: 

 

“Accepting as one must (under the pre-2000 Act) that the 

use has to be linked to a single locality, there must be some 

realistic basis for distinguishing between one competing 

place and another. It is here that the logic of the 

“predominance test” has a part to play. If one can point to a 

credible administrative locality (credible, in the sense that it 

is one from which people might be expected to come to 

enjoy the particular land), and one can show that the 

predominant use comes from that locality, then that is at 
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least a plausible basis for selecting that for the purpose of 

registration.” 

 

And finally in R (on the application of Mann) v. Somerset CC 

(11/05/2012) HHJ Owen QC said: 

 

“Finally, Mr Chapman submitted that even if there was 

merit in the objection taken in respect of the inspector’s 

finding as to locality such objection could fairly be cured 

without causing prejudice to the interested party. 

I recognize Mr Laurence’s point that the locality must have 

a real or credible relationship with the field in question. For 

the reasons given by the inspector that criteria was 

established on the available evidence. I also accept that the 

locality must be credible in the sense that it is one from 

which inhabitants might be expected to come to enjoy the 

land. It is for that reason that the relevant locality could 

hardly or credibly be identified as, to use Mr Laurence’s 

example, ‘the county of Surrey’ (or Somerset). As an 

alternative, to meet the theoretical or technical objection 

raised (late in the day) by the interested party those who 

know the area and locality (in the non technical sense) are 

content to identify Yeovil which it appeared to the 

inspector, the Defendant and Claimant to be a credible and 

appropriate substitute. Thus, the interested party’s objection 

may be met by amendment.” 

 

XII The issue of “lawful sports and pastimes” is now well settled and it 

denotes a composite class which can include any activity that can properly 

be called a sport or pastime. Walking with or without dogs most definitely 

fall into this category as does children playing either by themselves or with 

adults. The activities must be lawful and hence joyriding; taking drugs; 

uprooting protected flora etc would not qualify. 
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XIII “As of right” is a concept that has generated much litigation. Use is not as 

of right unless it is not by force, nor stealth nor by the licence of the 

owner. Whether the users themselves subjectively believed themselves to 

be entitled to do what they were doing is not to the point. The position was 

pithily summarised by Lord Hope of Craighead in R (Lewis) v. Redcar 

and Cleveland BC (No.2) [2010] UKSC 11 page 49 para 67: 

 

“The first question to be addressed is the quality of the user 

during the 20 year period. It must have been by a 

significant number of the inhabitants. They must have been 

indulging in lawful sports and pastimes on the land. The 

word “lawful” indicates that they must not be such as will 

be likely to cause injury or damage to the owner’s 

property: see Fitch v Fitch (1797) 2 Esp 543. And they 

must have been doing so “as of right”: that is to say, openly 

and in the manner that a person rightfully entitled would 

have used it. If the user for at least 20 years was of such 

amount and in such manner as would reasonably be 

regarded as being the assertion of a public right (see R 

(Beresford) v Sunderland City Council [2004] 1 AC 889, 

paras 6 and 77), the owner will be taken to have acquiesced 

in it - unless he can claim that one of the three vitiating 

circumstances applied in his case. If he does, the second 

question is whether that claim can be made out. Once the 

second question is out of the way - either because it has not 

been asked, or because it has been answered against the 

owner - that is an end of the matter. There is no third 

question. The answer to the first issue (see para [4], above) 

is: No.” 

 

 In this context the issue of force does not of necessity connote violence 

such as the cutting of wire or the breaking down of fences. Use is by force 

if it is contentious. In my view the summary of the overall position is 

correctly set out by Mr George QC at para 3.4 of his Closing Submissions. 
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XIV The Evidence for the Applicant 

I have incorporated below my contemporaneous notes of the evidence of 

the witnesses who appeared for the Applicant. 

 

Witness No.1 - Lawrence Richardson (p136 and 7 of the Bundle). 

Confirms his home is marked as per page 137. Confirms his statement and 

states he wishes to add nothing. 

 

XX CG QC 

Q)  Where did you enter land? 

A) I entered Field C and walked the dog. 

Q) The FP runs outside C? 

A) I would enter Field C and then meander around throwing a ball for 

the dog. 

Q) Where would you leave? 

A) The same point. 

Q) How often? 

A) Daily. 

Q) Did you walk the edges of Field C? 

A) No - just wandered around. 

Q) It can be boggy? 

A) It can be at the bottom - but you use wellies. 

Q) Did you always go into Field B? 
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A) Not as often as C. 

Q) How did you get into B? 

A) Through the gap in the boundary for cattle. 

Q) Did you walk the edges of B - the boundary? 

A) No - there is a gap into B - I wandered around as I please throwing 

a ball. 

Q) Were you on your own? 

A) Generally - sometimes I was with my wife. 

Q) Which field did you fly your kite in? 

A) C. 

Q) How often? 

A) 3 or 4 times. 

Q) When you walk your dog were you on your own in the field? 

A) I can’t recall - I didn’t team up with anyone. 

Q) You can’t specifically recall being in the field when other people 

were walking their dogs. 

A) No. 

Q) Where were the children playing when you saw them? 

A) The boundary between C and D. 

Q) Where on the boundary? 

A) They could have been anywhere from the top to the bottom - I have 

also seen them in B. 

Q) What is a greatest number you have seen? 
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A) 6. 

Q) Normally? 

A) 3 or 4. 

Q) How often do you think you have seen children playing on the 

boundary? 

A) I didn’t see them when walking - it would be when I was pottering 

around. 

Q) When did you walk your dog? 

A) Around 7.30am. 

Q) Did you see children when walking the dog? 

A) Hard to say - I saw children from my house ie. 10 Mount Pleasant. 

Q) What time of year? 

A) In the summer months. 

 

DM 

Q) How get into C? 

A) The fence is new - there was a swing style in the corner and it was 

just open ie. the edges were open. 

Q) Were the children the same? 

A) Difficult - I don’t think they were the same. 
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Witness No.2 - Mrs V Bernardez - p165 - 167. Confirms the letter is in her 

own words. The picture at p166 is of a kind of plate I own. The mark on 

p167 is my address. The letter is true.  

 

XX CG QC 

 Q) You have lived 4, Derry Lane since late 60s? 

 A) Yes. 

 Q) Re the Silver Jubilee - which field was the tent in? 

 A) It was in Field B. 

 Q) Children? 

 A) Born 1964 and 1974. 

 Q) They played in the field therefore in the 1960s and 1970s? 

 A) Yes. 

Q) Dogs? 

 A) I have had several over the years. 

Q) Do you still have dogs? 

 A) Yes. 

Q) When did you last walk dogs on the field? 

A) About 12 years ago - but after that people still used it for dog 

walking. 

Q) So you walked the dog in the 1990s - how often? 

 A) Twice per day. 

Q) How get in? 
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 A) Through the gate on Derry Hill ie. the farm gate. 

Q) That field has had cattle in it? 

 A) It was used for hay. 

Q) It had cattle in it in the Autumn and Winter? 

 A) Not often - rarely. 

Q) Most days cattle were in it? 

 A) Not the field I used. 

Q) A hay crop was taken off it? 

 A) Yes. 

Q) You would walk through the hay crop when growing? 

 A) True - I walked around the edge. 

Q) So you stuck to the boundary? We are concerned with 1991 

onwards - were you walking post 91? 

 A) No - but I saw other people walking the field post 91. 

Q) Did you see people going in through the gate you used? 

 A) No. 

Q) When you saw people - it was 1 or 2 people? 

 A) Yes - individuals at different times. 

Q) So people didn’t congregate to walk their dogs? 

 A) No. They didn’t - I saw individuals. 

Q) Post-1991 - did you see children playing in the field? 

 A) Yes - but children don’t play out like they used to. 

Q) We are talking about Field D aren’t we? 
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 A) Yes. 

Q) That is the field you used and you saw children in? 

 A) Yes. 

Q) What was the most children you saw? 

 A) 10 or 12. 

Q) Where? 

 A) At the top end - near where they built the flats. 

Q) The 10 or 12 was when it was snowing. 

 A) Yes. 

Q) Have you ever seen them playing when it isn’t snowing? 

 A) Yes. 

Q) How many? 

 A) 2 or 3. 

Q) Where? 

 A) All over. 

Q) They were the children of one or two families playing together? 

 A) Yes. 

Q) There were cattle in the fields in the 1990s at times? 

 A) Yes. 

Q) Children weren’t there when the cattle were? 

 A) No. 
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DM No questions. 

  

Re X - Objector’s Bundle No.2 p469 ie. photographs 

Q) What do the picture show? 

 A) The gate where I entered. 

Q) Did you use the field behind? 

 A) Yes - D - I didn’t use any others. 

Q) The gate - is it the same now as it was? 

 A) No - there is twine all around it. 

 

Witness No.3 - Erica Hannan p153 - 154 

Confirms that she wrote the letter and that the contents are true and 

confirms the plan correctly identifies her address. 

 

XX CG QC 

Q) Your children ceased playing on the land in the 1970s? 

 A) Yes. 

Q) You have grandchildren? 

 A) Yes 24, 20, 15 and 13, 9 and 5. 

Q) The 24, 20 and 15 - where do they live? 

 A) Guiseley. 

Q) 13, 9 and 15? 
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A) Australia for last 7 years - they lived in Burley in Wharfedale prior 

to that. 

Q) Did you have a dog throughout the 90s? 

 A) Yes - I still have a dog - not the same one. 

Q) From Moorfield how did you get into the Field? 

 A) Field C - I got in via the gate. 

Q) What did you do? 

 A) I walked along the boundary but then I walked randomly. 

Q) At the bottom of C there is fencing and a tree screen? 

 A) Yes. 

Q) Went in in 1998? Did you turn along? 

 A) No - I went behind it. 

Q) So your ordinary walk was along part of C and then the edge of B? 

A) It depended - the old dog wasn’t too fit so I stuck to Field B - so I 

walked generally until the last 2 years or so of her life then I stuck 

to B. 

Q) When do you last recall a bonfire? 

 A) In the 1970s - but I lived away for a period in the 1990s. 

Q) Re Fields A, B and C - there was a hay/silage crop until 2005? 

 A) I can’t recall a hay crop - I recall thistles being cut. 

Q) When grandchildren visited? 

 A) Played football occasionally in Field C. 

Q) Other children playing tennis? 
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 A) That was in C. 

Q) Was it by the footpath? 

A) It was more in the middle - I’ve seen children playing cowboys and 

indians along the tree line - my kitchen window overlooks C. 

Q) Turn in Bundle to p15 - 17 statement of 03/08/11.  

 A)  Yes. 

Q) Fence went up in December 2011? 

 A) Yes. 

Q) On the form you say you were prevented from using the field? 

A) Yes. The tenant farmer objected to the dog - it was in 2011 - earlier 

in the year. 

Q) That is the same incident referred to at p153? 

 A) No - it has happened on a couple of occasions. 

Q) What were the other “occasions”? 

A) I was once on the field and a lady stopped her car and said would 

you stick to the path - there are cattle in this field. There weren’t. 

Q) When was that? 

A) Earlier in 2011 - she asked me to stick to the right of way. The man 

said he didn’t want the dog making a mess in his field. 

Q) You knew you should have stuck to the path? 

  

DM 

Q) When did you live away? 
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A) 1992 - 1999 - then we came back for 6 months and I came back for 

good in 2002. We kept the house and I visited regularly - we kept 

the house. 

 

Witness No.4 - Emma Nabarro-Steel - p160 - Confirms content of letter 

and address. 

 

XX CG QC 

Q) You knew the fields were farmed when you bought house? 

 A) Yes. 

Q) Where did you enter? 

A) Along the path (FP) in through the gate in C for most times - if 

there were no cows in Field C we wandered all over - if cows in we 

remained in the area of the path. 

Q) You moved in in 2007 - Mr Smith was the farmer - he had cows in 

either A, B, C or D almost daily? 

 A) Yes - but it could be days without cows in C for example. 

Q) Cows make mess - the land wasn’t fit to play on? 

 A) Sometimes but not always - cowpats dry. 

Q) You stayed in C? 

 A) Apart from when it snowed and then we went to B for sledging. 

Q) Kite flying - where did you do it? 

 A) C and D. 
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Q) How often did you go into Field D? 

 A) About twice to fly the kite - I climbed over the wall. 

Q) Which year did you fly the kite in C? 

 A) 2008 and 2009 - possibly 2010. 

Q) How many times have you flown a kite in C? 

 A) 10 - 15 times. 

Q) Where? 

 A) All over in C if no cattle in the field. 

Q) Football. How often have you seen football in field C? 

A) Often - a couple of times per week - in winter and summer but 

more in summer. 

Q) C gets very boggy? 

 A) Field D is towards the northern end but C is OK. 

Q) The cows turn it up - it isn’t good for football? 

 A) It is OK. 

Q) They are your children? 

A) No - my children are girls - it is a relative - when he visits we go in 

for football. 

Q) Which local boys play football? 

 A) There are some children on the Dicks Earth Road. 

Q) 4 or 5 children? 

 A) Yes. 

Q) So any one time it is a couple of households? 
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 A) I don’t know. 

Q) Frisbee - how often? 

 A) Once every 2 weeks - Field C. 

Q) You feel strongly about the planning? 

 A) Yes. 

Q) It was known that the owners were looking to develop from when 

you moved in? 

 A) I knew it was removed from the Green Belt. 

Q) There are lots of letters of objection to the planning application - 

nobody said the land had recreational value? 

 A) I was told that issue could be taken into account. 

 

Witness No.5 Lorraine Llewellyn p128 - 132 Confirms truth of letter and 

confirms photograph are hers. I lived on Digby Road at time of photos. 

 

XX CG QC 

Q) Addresses? 

A) 1980 - 1984 Dicks Garth Road. 1984 - 1987 Digby Road. 1987 - 

late 90s Church View then Leathley Crescent. 

Q) p92 and 131 Applicants Bundle both same picture - at 131 it says 

16/4/12 but it was painted in 1987? 

 A) Yes. 

Q) p130 - is that your daughter? 
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 A) Yes - 2 or 3 years old. 

Q) She was born 1982 so the photo must be about 1985? 

 A) Yes. 

Q) Big slope in photo - so she isn’t in Fields A, B, C or D - it must be 

to the south of B and C? 

 A) Yes - it is of Derry Hill. 

Q) Your letter refers to walkers and sledging 82 - 89 - why then? 

A) It was when the children were little - they were born in 1982 and 

1984. 

Q) So you were in Digby Road and Church View - how get in? 

 A) Via the path in Field C. 

Q) Where did you fly your kite? 

 A) South of Field C. 

Q) At the southern end of Fields B and C there is a fence and tree 

screen - beyond the slope? 

 A) Yes.  

Q) Is that where you watched wildlife? 

 A) All over. 

Q) Where? 

 A) It was mainly Field D - there were cattle and grass was eaten down. 

Q) Field D has a stonewall along Derry Hill and gate? 

 A) Yes - I came from C. 

Q) You didn’t climb the wall into D? 
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 A) No - I may have sat on the wall. 

Q) You didn’t go into D? 

 A) I didn’t. 

Q) C? 

 A) I got in via the little gate. 

Q) What did you go there for? 

A) It was a healing space - my parents died shortly after the children 

were born. 

Q) To get into C - did you go along the FP along the northern edge of 

D - progressed along the path (FP) along C - and out of the gate? 

A) Yes - but I remember one occasion when I went across C and up 

the hill. 

Q) Just once? 

 A) Yes. 

 

Re X 

Q) When you refer to a slope - is it on the fields? 

 A) Yes. 

Q) Look at the p10 Plan - which is the top? 

A) [Identifies the southern edge of B and says the bottom is by the FP 

along the back of the houses.] 
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Sally Nelson - p199 - my letter - the “Adrian Horner” ref in top is 

irrelevant. 

 

XX CG QC 

Q) You moved in in September 2011 - why are you giving evidence as 

we are only concerned with up to August 2011 - you don’t know 

about that do you? 

 A)  No.  

 

No Re X 

 

Break for lunch - 12.40pm. 

Resumption - 1.45pm. 

 

Susan Atkins - p168 - 171. Confirms the truth 

 

XX CG QC 

Q) Who is in the photo? 

A) Laura - born 1983 - she was 8 or 9 in the photo - so it was taken in 

1991/2. Approximately 

Q) How did you get into Field C? 

 A) Via the gate off Mount Pleasant. 

Q) Children? 
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 A) They did the same. 

Q) The bonfires came to an end in the 1980s? 

A) No - the middle of the 1980s - and even after the bonfires ceased 

we let off fireworks in the field. 

Q) Where was the bonfire? 

 A) In the middle of the field. 

Q) Was your use mainly of Field C? 

A) Depended - if weather was good Field C was used for games and 

dog walking - if it was snowing we went beyond Field C. 

Q) The farmer took a hay/silage crop until 2005 - he let the grass grow 

then cut it? 

 A) It wasn’t all along it was in patches. 

Q) The farmer says he spread pig muck on it; let the grass grow and 

then cut it? 

 A) People regularly went in - they went in. 

Q) Is the position you have no recollection of pig muck being spread? 

 A). Once or twice. 

 

DM  

Q) If it was spread people wouldn’t go on? 

 A) True. 

Q) Your dog died in 1998? 



 28 

A) Yes - we never replaced it. My husband would take the dog in 2 or 

3 times a day sometimes - he would hit the ball and the dog would 

chase it. 

Q) Your husband hit the ball from the northern end of the field? 

 A) No - from all over the field - C. 

Q) Rounders - how often? 

A) Me and my extended family did it 4 or 5 times per year - some of 

the neighbours children joined in. 

 

Maureen Stedmond-Hunter p111 

Q) p55 on - which photo are off the CD? 

A) 55 - 73 - over a fortnight if I saw someone I just snapped them - it 

was after August 2011. 

 

XX CG QC 

Q) Your daughter was born 1977 - when did she leave school? 

 A)  1996. 

Q) You got in to the field by climbing over the back wall of your 

house? 

 A) Yes. 

Q) There was a wire along the field - there has always been a wire 

since the 1990s? 

 A) No - I couldn’t have lifted my daughter over. 
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Q) Your own dog - how often did you walk it - from 1994? 

 A) We went over the wall and had a random walk. 

Q) Your pictures we see a wire fence? 

A) Yes - when I went on with my dog ie. 1994 onwards I used to 

climb through the fence. 

Q) [Goes through each photo - confirming location] - the people are in 

ones or twos? 

 A) Yes. 

Q) So - the application was in and you just happen to take pictures - 

but nothing shows that the community as a whole is using the 

field? 

A) True - but if I had set out to do as you suggest - would have shown 

more use. 

Q) I fully accept these are genuine photographs. 

 

Debby Bentley - p143 - confirms the accuracy of her letter. 

 

XX CG QC 

 Q) Use of Field C? 

 A) Yes. 

Q) Do you recall the last Foot and Mouth outbreak - 2001 - notices 

up? 

 A) Yes. 
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Q) You didn’t go on then? 

 A) I didn’t. 

Q) You refer to bicycle riding? 

 A) It wasn’t me - it was some friends - I didn’t follow them in. 

Q) Hide and seek - which filed with used? 

 A) Field D. 

Q) How did they get in? 

 A) I don’t know. 

Q) Where were they? 

 A) All over. 

Q) The farmer - throughout 90s to 2010 he took a grass crop off D? 

 A) I don’t recall long grass in Field D. 

Q) Groups of walkers - are they the Wharfedale Ramblers? 

 A) I don’t know.  

Q) They use the path ie. FP don’t they - you just see them emerging 

onto Derry Hill? 

 A) Yes. 

Q) Never seen them in D? 

 A) True. 

Q) Or A and B? 

 A) I don’t know. 
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Re X 

Q) Do you recall the FP actually being closed during the Foot and 

Mouth outbreak? 

 A) No. 

 

Mr John Lee p155 - 159 The photos show Moor Lane - it shows Field A. 

The letter is correct. 

 

XX CG QC 

Q) p251 re Nr Picton Cross - that is right isn’t it ie. seeing people 

walking dogs on a “number of occasions” and a one occasion 

seeing a couple reading - it is different to your picture - why? 

 A) He is retired - he’s only been there a couple of years. 

Q) When did the use you record of picnics etc occur? 

 A) Up to say 2009. 

Q) But if a hay crop was being taken to 2005 people would not picnic 

or play ball games? 

A) I accept that but I have no recollection of a hay crop off Field A - 

I recall thistles being cut. I’m from farming stock. 

 

DM 

Q) Picnics? 
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A) I have seen them on 3 or 4 occasions - they come through the fields 

to A - I don’t know if they were the same people - I didn’t 

recognise them - they may have been villagers. 

 

Mr John Naylor - p138 - correction to letter - we moved into the village in 

1979 not 89. The photos were my daughter’s 18
th

 - in 1993. 

 

XX CG QC 

Q) When we were children born? 

 A) 1975 and 1979. 

Q) Are those your children in the photos? 

 A) Yes. 

Q) You only went in for sledging? 

 A) Yes - but my daughters used to go in quite regularly. 

Q) How did they get in? 

A) Through the gate at Mount Pleasant and along the FP - they were 

keen on wildlife - they look for bats; snails and birds. 

Q) When? 

 A) The late 70s and into the 1980s. 

 

DM 

Q) When did they stop going on the field? 
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A) Emma continued until 1997 - Nicole stopped in 1990 - it was all 

year round. 

 

Dr Ellams - p106. Application is p2 - it was completed by my wife. 

Q) What prompted you to make this Application? 

A) Coming home from Leeds - a man gave me an article about VGs 

blocking development of land. I researched it and it became 

apparent that I wasn’t the only one who used the fields. I put in 6 

supporting statements to “start the ball rolling”. Around 

September/October 2011 it started to snowball. There is a lot of 

material we could use. 

 

DM 

Q) To say that you became aware you were not the only one using the 

land during your research suggests you hadn’t regularly observe 

other people? 

 A) I can’t recall a detail of my use over 20 years. 

Q) You used Field D? 

 A) Yes. 

Q) You climbed the wall to get in? 

 A) I stepped over it. 

Q) You never saw anyone else on the field when you were there? 

 A) Not that particular occasion (?) 
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CG QC XX 

Q) You have lived near the fields for many years? 

 A) Never in direct view. 

Q) When were you in NZ? 

 A) 1994/5. 

Q) Between 95 and 2002 you didn’t use the fields? 

 A) Occasionally. 

Q) And you have enjoyed it on your own.? 

 A) Yes. 

Q) When you put in the application you only knew of use by the 6 

people who submitted letters with the Application in August 2011? 

 A) They were friends or relatives. 

Q) They were the only people you knew of who used the land at that 

stage? 

 A) Yes. 

Q) Locality was something you didn’t fully understand see registration 

bundle last page e-mail of 15/8/2011 and the now chosen locality 

in your Bundle p104. 

 A) Yes. 

Q) Nobody from the rural hinterland of the Parish uses it - to suggest 

use by the community of the Parish is absurd? 

 

[DM suggests it is a legal submission point.] 
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 Q) Your Bundle p272 - areas where hardly any users? 

 A) I can get more if you want. 

Q) Since our objection you have been on notice of our case in this 

respect have you not? 

 A) Correct. 

 

Dr Les Goldman - p113 - confirms truth of letter 

 

XX CG QC 

Q) Second paragraph relates to Field D? 

 A) Yes. 

Q) You say Field D has been fenced off since you have lived there ie. 

1991 - it has a wall around most of it and there is a hedge between 

it and Field C? 

 A) Yes. 

Q) And it was secure - it kept cattle out. 

A) I can’t comment - we didn’t go into it that often - there is a gap 

now for cattle as the land (D and C) is now in common ownership. 

Q) The gate has always been kept closed rather than left open? 

 A) True. 

Q) To get in one had to climb a wall or gates? 

 A) We climbed the gate occasionally to recover balls. 
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Q) We haven’t heard of anyone dog walking in D - it hasn’t ever been 

used for dog walking? 

A) There was a man I used to see walking his dog definitely regularly 

- he stepped over the wall. 

Q) He was the only one? 

 A) True. 

Q) Field C - do you have a view from the house? 

 A) Not really. 

Q) Do you use C? 

A) Yes - we get in by the FP - before the fence was built - we used the 

whole of the field - there was no real indication of where the FP 

was. 

Q) It was farmed until 2005 by Mr Ellis? 

 A) I haven’t met him. 

Q) Most of the year his cattle were out - do you record it? 

A) Not in Field C - our dog is terrified of cows - so cows were in C 

and D for less than 50% of the time. 

Q) Mr Ellis says he spread pig muck on the land - Field C? 

 A) I recall muck spreading in Field D - once per year. 

Q) Fields A, B and C were spread with pig slurry - don’t you recall? 

 A) Possibly once per year. 

Q) When the hay crop was being grown you would have stuck to the 

boundary of C - you wouldn’t trample through a crop? 
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A) We tended to walk the boundary but if I was throwing a ball would 

wander over the field - I don’t recall having to avoid areas. 

Q) Nobody has grown a crop in C since 2005. You have a vested 

interest in keeping the field green? 

A) When we purchased we were aware of the possibility of 

development - I am not a “Not in my backyard” person. 

Q) So your own use is limited to Field C? 

A) Yes - we may have been in B half a dozen times. One of the joys of 

using it was meeting other dog walkers. 

Q) I fully understand walkers using the FP but meeting people in the 

middle of Field C would be a rarity? 

A) I would see someone in the field 2 or 3 times per week who was 

not on the path - this was when I was out. If I spent 10 or 15 

minutes in the field I might see a couple of others. 

 

Alan Elsegood - p259 - I have only been on the land half a dozen times - 

I am involved because of my position as Chairman of the Menston 

Community Association. Re the Open Spaces reference to by Mr Brooke 

some are specious eg. churchyard. We do have Menston Park as 

recreational open space but it is at the other end of the village. 
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XX CG QC 

Q) Re your 259 - references to “designated site”? 

 A) This was written in the context of the planning application. 

Q) The Ramblers use the FP.? 

A) I am not disagreeing with you - but until fence put up the route of it 

was unclear. 

Q) [Turned to RA Bundle] - identify FP on definitive map. 

A) I haven’t seen this before - but prior to the fence going in there was 

a well walked route on higher land. 

Q) If you use them it involves you sticking to the path? 

 A) I only have been in C and D - not A and B. 

Q) How get into D? 

A) I lifted the loop of bailer twine - I have only visited in my role as 

Chairman of the RA. I live 1½ miles away. 

Q) When was there overnight camping on the land? 

 A) I haven’t seen it - it is what people have told me. 

Q) Building igloos? 

 A) Again I haven’t seen it. 

Q) The marquee was there in 1997? 

 A) Yes. 

Q) If you were not Chair of the RA it wouldn’t occur to you to walk 

this land. 

 A) That isn’t strictly true - I walk many areas. 
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Q) But people who live north of the railway line would not have any 

reason to visit the land. 

A) That isn’t to say they are not concerned - there are a lot of walkers 

in the area. 

 

Day 2 

(i) Applicant puts e-mail in - Bridge Cottage - Application Document 282 

(ii) Camera Data - Document 283. 

 

Day 2 

(1) Mr Livsey’s evidence - not challenged therefore taken as read. 

(2) Chris Dewhurst - p162 - confirms letter. 

 

XX CG QC 

Q) Do you recall the Foot and Mouth outbreak? 

 A) Yes - not the date. 

Q) Do you recall signs on the FP? 

A) I recall signs on paths - not that particular path - it could well have 

been. 

Q) You wouldn’t disobey such a sign? 

 A) No. 

Q) Usage - mainly C? 
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A) Yes - but I have used D - on 1/1/2000 I entered it to take the 

sunrise picture. It had a binder twine tie - I can’t be exact - I lifted 

it. 

Q) When else gone into D? 

A) Couple of years ago the hay had been cut and it made a very 

interesting wave pattern - for pictures. 

Q) Probably 2010 - last year it is cut? 

 A) OK. 

Q) So you have been in 2 or 3 times re D? 

 A) Yes. 

Q) C - you go in 2 or 3 times per year - you look for the best skyscape 

and take your picture and go? 

 A) Yes. 

Q) Re the snow? 

A) I didn’t use the higher ground when the kids were little - I just 

pulled them on the sledge. To get into D I went straight across the 

stream. 

Q) Freddie born when? 

 A) 2002. 

Q) Where did the children build dens? 

A) Along the stream line and along the southern edge of D and C - 

either side of the river - it is easy to cross. 

Q) You say you use the bottom of “the field” to run? 



 41 

A) If dry and run the line of the FP to get out at Mount Pleasant. If wet 

I might have to go a little further into C for dry land - run parallel - 

I didn’t use any other fields. 

 

Izzie Smith - p116 and 117. p117 picture of me and my sister - taken on 

Derry Hill by the wall close to the field access to D. The DVD shows me 

cooking in Field D as described in the letter. 

 

XX CG QC 

Q) The DVD - made September 2011? 

 A) Yes - 20/9/2011. 

Q) That is the date you climbed over into D? 

 A) Yes. 

 

Gemma Smith (sister of Izzie) - p119 - confirms. 

 

XX CG QC 

Q) -117 - is that how you got into the field - over the wall? 

 A) Yes. 

 

Gemma Keldmanson - p226 - 228 and 9. The pictures relate to the wall - 

re 2 to 7/8 - it is along Field D by the FP - taken in 2002. 
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XX CG QC 

Q) Walked dog regularly since November 2000? 

A) Yes - walked prior to that but regular walking is November 2000 

onwards. 

Q) Re picture - husband in white shirt on FP? 

 A) Yes. 

Q) Mr Smith the farmer says he was approached by your husband and 

he gave him consent? 

 A) Yes - he had done a course in drystone walling. 

Q) Your walk? 

A) I use the FP then up and across C - sometimes into A and B or 

sometimes to D - it would depend. If cattle were in A and B 

I would avoid A and B and similarly if cattle were in D. 

Q) So most days you got into field C on the path. If going to A and B 

how get there? 

A) Sometimes down the side - sometimes diagonally. But if the dog 

zigzags I would possibly zigzag. I walked all over field A. 

Q) What about A - boundary between A and B? 

 A) Gap where old gate used to be. 

Q) Did you stick to the northern bit of A and B? 

 A) Generally. 

Q) How did you get to D? 
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A) Into C then two thirds the way along the boundary is a gateway - I 

would go through there and cross the stream. 

Q) Hay crop - there was a hay crop in D all the time you have lived 

here - the farmer took a hay or silage crop every year? 

 A) I can’t recall if it was every year. 

Q) You didn’t walk through it? 

 A) No my Jack Russell doesn’t do long grass. 

Q) A, B and C - used for cattle since 2005 - but Mr Ellis says he 

always took a hay or silage crop up to 2005? 

 A) I don’t recall it. 

Q) If it is right - you would have avoided long grass? 

 A) Yes. 

 

[DM conducts formal site visit] 

12pm Inquiry resumes. 

 

Mr Butler - p133 - 135. Confirms the letter and location of his present 

home. First home 2 Derry Lane - last lived there in 1995. At Moor Lane 

since 95. Moved away for a while to Guiseley but regularly visited 

Menston. 
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XX CG QC 

Q) I want to look at 1995 onwards - as only concerned with 1991 - 

2011. Your children born when? 

 A) 1995 and 1997. 

Q) You say your children have used the land? 

A) I introduced them to the “secret snickets” ie. the formal FP north of 

Field D - so we would walk down the road. Then out the path via 

the style at Mount Pleasant then we walked across Field C down to 

the path at D. That was when they were very little. 

Q) What else? 

 A) Kites - sometimes Field B - B then wasn’t fenced. 

Q) How get into B? 

A) We entered at the cottages ie. boundary of B and C ie. at FP then 

walked back into B. They started with kites possibly about 5 years 

old ie. circa 2002. 

Q) How often fly the kites? 

A) Sometimes it could be 3 or 4 times a year - other years not at all - 

but eventually tailed off. 

Q) This was in Field B. 

 A) Yes. 

Q) Your reference to rounders? 

A) That was in Field C - they did that without me - possibly 9 or 10. 

The local park was too far away to let them go off alone. 
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Q) So this was about 2010.? 

 A) Yes. 

Q) How often? 

A) I joined in about half a dozen times - I saw them from time to time 

- but I knew what they were doing because they went off with the 

balls and bats. 

Q) Tobogganing - did you ever toboggan on the fields themselves in 

the application land? 

A) Yes - we did - the best line was B and C - it was when we started 

them tobogganing you need gentler lower slopes. 

 

CG QC 

Q) What you mean by the lower slopes? 

A) The lower slopes on the southern part of B and C. 

 

Elizabeth Betts - p108/9 - confirms truth and identifies house ie. 24, 

Moorland Crescent ie. north of railway. 

 

XX CG QC 

Q) Is Alex Betts your son (p255)?  

 A) Yes. 

Q) Sledging - your sledging was off the site ie. application site? 

A) Yes. 
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Q) And at the bottom of p108 - you talk about rolling down a slope 

with the children - that was beyond the site? 

 A) Yes. 

 

Re X 

Q) Slope - was it above or below the tree belt? 

 A) Below. 

 

CG QC 

Q) That is the very opposite of what you told me?  

[Witnesses plan is turned with north at the top.]   

Q) Sledging took place south of the fencing and trees at B and C - 

which is beyond the site?  

 A) Yes. 

 

Miss Lawley - then seeks to ask about use of the site itself - DM says it 

should have been done in chief ie. witness has expressly confirmed her 

references at p108 are to be slopes to the south of B and C. 

 

Analysis 

XV A brief review the oral evidence called on behalf the Applicant allows a 

number of observations to be readily made in respect of Fields A, B and 

D: 
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(1) Evidence for the recreational use of Field A is absolutely minimal 

ie. Mr Lee saw people picnicking in the field on 3 or 4 occasions. 

He does not know if they were the same people and did not appear 

to recognise them. Gemma Keldmanson would walk in Field A if 

no cattle were in it. Mrs Stedmond Hunter and Mrs Hannan 

claimed occasional use. 

 

(2) Evidence for the use of Field B is similarly absolutely minimal. 

Erica Hannan says she used the field for the last 2 years of her 

dog’s life, Emma Nabarro has only lived in the locality since 2007 

and claims to have sledged in Field B; Dr Goldman said he “may” 

have used it up to 6 times; Gemma Keldmanson use the field if no 

cattle were present and Mr Butler used the field to fly kites and 

play with his children 3 or 4 times per year. 

 

(3) Evidence for the use of Field D was similarly absolutely minimal. 

Mrs Bernardez said she had seen children from one or two families 

playing on the field over the relevant period, when cattle were not 

in the field; Emma Nabarro has flown a kite in Field D twice and 

said she climbed the wall to get it; Mrs Bentley said she had seen 

the field being used to play hide and seek. Dr Ellams said his use of 

the land had centred on D - he could not recall detail of his use and 

he did not use the land between 1995 and 2002. Tellingly in his 
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cross-examination it became apparent that at the time he put his 

Application in he had very little knowledge of use of the 

Application land as a whole by other people. Dr Goldman claimed 

very occasional use of Field D. Mr Elsegood had visited Field D 

but only in his role as Chairman of the Community Association 

ie. he did not suggest that he went on to the land with the primary 

intention of seeking recreation. Mr Dewhurst went on to the land 

twice to take pictures and said he had seen children making dens 

and playing on the boundary of Fields D and C. 

 

XVI I am mindful of the written statements supplied by the Applicant and 

appearing at the Applicant’s Hearing Bundle p179 - 271. However: 

 

 Many relate to people whose claim to use either ceased before the 

relevant period commenced or who only claim use for a part of the 

relevant 20 year period; 

 

 The vast majority are not specific as to which part of the 

Application land they claim to have used or how often they used it. 

 

XVII It is therefore clear that taking the Applicant’s case in respect of Fields A, 

B and D at its highest it is bound to fail. The use does not reveal use by the 

general community of the chosen locality of the areas but rather it reveals 
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sporadic use by a very small number of people. Moreover these people 

almost all live in fairly close proximity to the Application site (see plan at 

p272 Applicant’s Bundle). Such sporadic use cannot be equated with use 

by, “a significant number of the inhabitants…” of the chosen locality. 

 

XVIII Field C does, on the basis of the oral evidence called by the Applicant 

reveals a greater level of comparative use. Mr Richardson claimed daily 

use of the field both with and without his wife. But could not recall being 

in the field when other people were walking their dogs. Erica Hannan 

(who had lived away from the area 1992 - 1999 and returned briefly before 

going away again and finally returning in 2002) claimed regular use of 

Field C but said she had been asked to stick to the FP on a couple of 

occasions by a lady she did not personally know. Emma Nabarro claimed 

use but only since 2007 and said that if cows were in the field she stuck to 

the FP. She said she had flown a kite in the field many times and seen 

children from the Dicks Garth area playing football in the field. 

Mrs Llewellyn uses the FP in Field C; Sue Atkins said she attended 

bonfires in the middle of Field C until the mid-1990s and used to walk a 

dog until 1998 in Field C. Maureen Stedmond Hunter accessed C from 

1994 by climbing a fence to recreate in Field C. Mrs Bentley claimed use 

of Field C on a regular basis. Dr Goldman claimed use of Field C - he said 

cows were in it for less than 50% of the year and accepted that if slurry 

was spread or a hay crop was grown he tended to stick to the edges. 
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Mr Elsegood, as noted above, had visited the land very much, “in the line 

of duty”. Mr Dewhurst used the land from time to time. Gemma 

Keldmanson began using C as part of a regular walk in November 2000. 

Mr Butler said his children played in Field C. It is fair to say various 

people indicate seeing children play in Field C from time to time. 

 

XIX I have dealt with Field C separately because Ms Lawley, while diligently 

pursuing her client’s case in respect of all Fields acknowledge that the 

majority of evidence of use related to Field C. That is plainly correct. 

However, given the nature of the locality chosen and taken at its height, 

it does not amount to use by more than a relatively small number of people 

who are overwhelmingly drawn from a fairly tight area around the site. 

Again the use is best described as occasional and on any view it does not 

represent use by the community of the locality taken as a whole. I must 

make it clear that I reject Sue Atkins evidence that bonfires were held on 

the land until the mid-90s - that evidence is peculiar to her and appears to 

be a faulty recollection. 

 

XX The views I have expressed above in relation to all the Fields is reinforced 

by 3 issues. 

 

 The apparent absence of any material photographic evidence 

relating to use of the Application site by local people for recreation 



 51 

during the relevant 20 year period. I have seen a great deal of 

photographic evidence relating to sledging but that took place on 

land south of the site - the site itself does not provide a slope 

sufficient to accommodate sledging although I accept a parent 

might pull a child along the land on a sledge; 

 

 The absence of any physical evidence of human recreation on the 

land eg. there are no well worn walked path save the formal FP; 

 

 The absence of claims, until relatively late in the day, of 

recreational use of the land during the evolution of planning issues 

affecting the site (see the evidence of Mr Clive Brook). If the 

Application land either taken as a whole or even in part was indeed 

a well used much cherished recreational resource for the 

community of the locality then I must say I find the paucity of 

reference to such use during the various planning consultation 

exercises to be inexplicable. 

 

XXI The Objector’s Case 

The evidence, again recorded contemporaneously by me is set out below. 
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Day 3 - Objector’s Case 

Adrian Horner - lived in a Hill Top Farm since 1974. Professional life 

spent involved with property. Owner of Fields A/B and C. D owned by 

Mr Mason. Reads evidence from para 7 - farmland in family since 1822. 

During last 20 years walked site regularly and almost each day drove 

down Moor Lane - often twice - until the tree belt came in in 1998 - 

increasingly restricting views but still have use of Field D. Tab 2 p11 Our 

Bundle - curved line is the fencing around the tree belt - went in around 

1997. I walk the dogs along the south of the site. Only occasionally seen 

people walking dogs on the FP ie. on the northern boundary of Field C - 

on possibly 3 occasions I’ve seen people leave the path - but they soon 

went back on. Never seen the site used for kite flying, games or even 

children playing. People have used Long Meadows Field for sledging - but 

that was prior to the tree belt going in in 1998. Rabbit shooting was done 

with permission from me or the farmer. Since 1965 it has been the 

intention to develop the site - therefore number of Inspector’s Reports - 

no suggestion of recreational use. In December 2011 the fence went in 

along C - it was because of people claiming to use it - we were not aware 

of use - if we had noted it then it would have gone in years ago. Mr Ellis 

farmed A, B and C until 2005 - he used to muck the land and take silage 

off it - it was more or less annually that they baled silage - possibly one 

year or so took a hay crop. 
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XX 

Q) How much farmland do you own? 

A) 48 acres. 

Q) You have been a Chartered Surveyor 1991 - 2011 - therefore 

away? 

A) I worked from home from 2002 and often left late - I had no 

regular routine of going into my office. 

Q) When was your first knowledge of the VG applications? 

A) I had been vaguely aware of VG applications generally - I was 

aware enough so that if I had noted use I have would put a stop to 

it. 

Q) Until this application came in you didn’t appreciate the danger 

posed by the public right? 

 A) True. 

Q) You saw sledging prior to 1998 - you never spoke to anyone about 

it? 

 A) No. 

Q) Did you mention it to Mr Ellis? 

 A) No - he would have been aware of it. 

Q) Photos - people sledged beyond the fence? 

A) No - the land flattened out - the fence was carefully placed on the 

contour line - there is a slight slope beyond the fence but it isn’t as 

steep as the land south of the fence/tree belt. 



 54 

Q) The sledging was significant? 

 A) The photos don’t particularly show significant numbers. 

Q) Look at Applicant’s Bundle p74. 

A) That was taken pre-1987 ie. pre-changes to the house in the 

picture. 

Q) We were told that was taken in 1993 yesterday ie. daughters 18
th

. 

 A) Was it. 

Q) Re the pictures our bundle p55 on? 

 A) They are contrived in my view. 

Q) It was never suggested they were contrived. 

 A) I am aware that. 

Q) If you had seen people off the path you wouldn’t have said 

anything? 

 A) I would - but it didn’t happen. 

Q) You describe it as agricultural grazing land? 

 A) Yes. 

Q) Silage taking is low-level activity? 

A) No it isn’t - needs muck spreading; fertilising; grass has to be 

allowed to grow. 

Q) Your farm? 

A) Can see other land - the Application land - quite clearly from the 

house 

Q) Do you recall the Jubilee Party on the land 1977? 
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 A) No. 

Q) Bonfires? 

A) Last one in 1974 - permission was given and people never cleared 

up after themselves. We used to have a private bonfire to the south 

of B - Ralph built it for most of the 1990s. Ralph invited friends in 

the village. There was never a bonfire in those fields. 

Q) There is a difference between your recollections and Applicant’s 

witnesses - possibly you were not paying attention? 

A) I was. 

Q) You have a motive not to tell the truth. 

[DM intervenes and makes clear that all witnesses might be said to have 

motives to skew the truth - it isn’t helpful.] 

Q) Until December 2011 when barbed wire fence went in - someone 

could simply leave the FP into C? 

A) Yes. 

Q) Once they went into C they could get into B. 

A) Not always - the gaps over the years have been changed and they 

depended what the farmers wanted to do - sometimes they would 

fence it up - I can’t really recall. 

Q) You could always move from C to D - across the ditch? 

 A) No - you couldn’t. 

 

No ReX 
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Mr Smith p44 and p92A and 307. Farmed D with Dad and formed 

partnership in 1988. Formed D until 96 on an informal basis then 96 

entered into a formal arrangement. Until 2005 A/B and C with Mr Ellis as 

farmer. I took it over in 2005. Until 2005 there was a wire fence between 

C and D in parts and a hedge - you couldn’t get through. About 6 years 

ago I put up a  barbed wire fence on part of the northern boundary of D 

where the wall had fallen. I maintain the boundaries to D every year. The 

gate into D off the road was always secured until 2009 - in 2009 I changed 

the gate - it remained secured. 

 

Re D - over 20 years - I spread muck twice per week over the winter for 8 

weeks - if the cattle were tied up. If not - if inside - I would spread over 2 

days. For every year over the period I took a silage or hay crop from D. 

Some years I did 2 crops - 3 or 4 times over 10 years. The land needed to 

be harrowed and fertilised and rolled - the grass would then be left to grow 

to June/July. After taking the crop I would sometimes spread muck - and 

after it had broken down I would put the cattle on - could take 6 weeks. I 

never saw tracks on D suggesting it was well walked. I pass the field every 

day. It was very rare to see anyone on D. 

 

Fields A, B and C - I have used these fields for cattle for the last 6 years - 

the field boundary re B and C used to be wire and posts - I have put new 

posts in post-2005. A, B and C grazed 20 cows and calves and a bull - they 
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could move freely. From 2008 I grazed 36 bullocks on A/B and C - they 

will move about. I did not take a silage or hay crop from A/B/C. I visited 

each day to check the stock feed in winter. I have occasionally seen dog 

walkers on C - they do a circuit around the edge. Always solitary - I’ve 

never seen a group. If I see people they stay on the path - they know they 

shouldn’t be on the field. I’ve never seen sledging on any of the fields - A, 

B, C or D. I have not taken silage off D in 2011/12 - there is now a gap 

between C and D to allow cattle through. In 2005 I put a gate in the 

boundary between C and D - a walker would have to climb the gate. 

 

To DM 

The track running diagonally across C, B and into A to poached land is 

caused by cattle - they walk in a line. They gather in A because it is wet. 

 

XX 

I farm quite a lot of land - all over. 

Q) The Ag records p309a on - you did not fill them in? 

 A) True. 

Q) They simply tell us that you are farming the land? 

 A) Yes. 

Q) Do you recall the FP re C being closed during the Foot and Mouth 

outbreak? 
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A) I don’t know if that path was closed. FPs were closed whether 

there were or weren’t cattle. 

Q) Field D - mucking to 2010 - didn’t the cattle being out prevent a 

crop. 

A) No - I would spray the muck and let it wash in and then let the 

cattle out - it might be 6 weeks. It got muck on every year - 

sometimes twice per year and I might fertilise it as well. 

Q) The boundary between the FP and D is a dry stone wall - parts 

collapsed. One man asked if he could rebuild part of it? 

 A) Yes - my Dad gave him permission. 

Q) There are other areas where people could just step over? 

A) No - it is enough to keep the cattle in. 

Q) Various people have said there were gaps between C and D which 

they could get through? 

A) No - there are now but it was secure enough until 2010 to keep 

cattle in D - if people wanted to get through they would get cut - 

it is a hedge. 

Q) Do you agree that until the barbed wire fence went up at C - people 

could just walk onto C? 

A) True. 

Q) Once onto C - people could have move freely from C to B to A. 

A) Yes. 

Q) 2 complaints re bullocks - people were on the land? 
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A) It is only evidence they were on the FP. 

Q) Do you accept things might happen on the land which you 

wouldn’t see? 

A) It is possible. When I farmed D alone - saw it every day - I would 

pass it. The last 10 years I picked up the kids from school - so I 

came back and look in. Also if cattle on I would go on the land - 

once a day - climb over - normally when I picked the kids up - 

about 3.30pm - or as often as not the morning after I dropped them 

off at 9.15. Same farming A, B, C - I pull in at the gate at 9.15 - at 

Moor Lane - I get the 4x4 onto the land and tried to find where the 

cattle are - I checked they are OK, that the water is running/count 

them - it can take 10 minutes to half an hour. If it is wet I have to 

walk, the site - it can take 20 to 40 minutes depending on where 

they are. It is normally 7 days per week - I miss odd day. 

Q) If you went to the … at 9.15 you would miss people who walk 

before work eg. Mr Smith? 

A) Yes. 

 

CG QC ReX 

Q) Re the complaint re the bull - first Objector’s Bundle p91 - the 

letter refers to people walking on the FP specifically? 

A) Yes. 
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Q) You said when you farmed D you had other land. Go to second 

Objector’s Bundle 309a Field 5762 - yours? 

A) Yes. 

 

Break - 11.50am 

 

Lisa Smith p290 - 294 

I assisted John since about 1991 - re Field D. I usually went with him at 

the weekends. Every year until 2011 I helped stack the bales which took 1 

- 2 days. In the winter I helped him put the cattle out or bring them in. 

Since 2004 - I have visited the site 2 or 3 times per week. Since 2005 John 

has farmed A, B and C as well. I go to the site 2 - 3 times per week. I’ve 

never seen anyone walking the site ie. A, B, C and D. 

 

Historically we kept the boundary between C and D secure - we had to 

keep cattle in C and out of D otherwise they would eat the hay/silage. 

If you really wanted to get through you could but you would cut yourself. 

 

XX 

Q) Most people agree Objectors say they have seen someone on the 

site at some stage? 

A) I haven’t - but not been as much as John. 
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David Chary - p481 - 485 

Sanderson Weatherall - visited site for one hour on 4/7/2000 (Fields 

A/B/C) - saw no one - nor on the FP. 17/9/2003 - one hour (A/B/C) - 

didn’t see anyone. Visits would be likely to be early morning - about 9am 

on both occasions - I can’t be sure but it was probably dry. 

Q) You can’t recall seeing people? 

A) True. 

 

George Wright - p492 

Visited site around July 01 - A/B/C and D and walked it. I didn’t see 

anyone. Late morning. September 04 - walked site 2 hours - A/B/C/D - it 

was a morning visit - not before 10.30am. On 3/11/2006 I spent morning 

(7am - 9am) and school 3.30pm (approximately) - 7pm with Mr Dallas 

doing traffic counts - we were looking at access and we also went on site. 

It wasn’t raining - it might have been damp. Didn’t see anyone on site. I 

noted the land above the tree line was a much steeper gradient - I noted it 

because I had been interested in its potential as public open space as part 

of the development. I was aware at this time of VG issues generally but 

nothing caused me any concern. 4/6/08 visited with Mr Fawcett 

(Landscape Architect) - 2 hours - afternoon - weather was fine. Didn’t see 

anyone. 6/5/09 was a morning visit circa 10.30am - lunch - saw a person 

with a dog on Field D - he had got in over an area of broken wall. 11/5/09 

- visited with Dr Wools - half day - morning - nice day - didn’t see 
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anybody. 7/7/09 - on-site further one hour in afternoon - it wasn’t wet - it 

was probably OK. 13/3/09 - morning visit - half day on site. Didn’t see 

anyone. 18/2/6/09 - half day - got here around midday. Quite a pleasant 

day. Didn’t see anyone. Several brief visits when visiting my parents - 

brief. I attended the site prior to 25/2/2010 (public consultation in 

Menston) - weather was not memorable. Only ever seen the one person in 

Field D - I have not noted a trodden path save at the FP itself. I have no 

recollection of standing hay but that would have been of no interest to me. 

 

XX 

Q) Were any of your visits on a weekend or outside office hours? 

A) Yes. When we were concerned with the traffic issues - also when 

I visited my Father from time to time it was at the weekends. 

Q) You were aware of VG issues? 

A) Yes but I saw nothing - no walked routes other than the FP; 

no evidence of litter of any description. 

 

Mr Colby - p166 - 178 

11/11/2009 carried out a site appraisal - clear day with bit of cloud cover. 

It wasn’t raining (was on site for 10am and walked the site for 2 hours. At 

about 3.30pm I went back to the site and walked it for 1 hour. 
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XX 

Q) Purpose of your exercise? 

A) LIVA. 

 

Day 3 - 2pm Inquiry Resumes  

Evidence of Paul Elegar - Taken as read. 

 

Mrs Horner - p143 bundle 

Wife of Mr Horner of Hill Top Farm. Confirms Adrian Horner’s 

statement. Driven up Moor Lane 3 or 4 times per week - can see Fields A 

and B, lot of C and some of D. Never seen anyone on any part of the site 

over the relevant 20 years. 91 - 97 once per week walked dogs of around 

field, B and C - mostly in the summer. When walking my dogs once saw 

someone on the FP. In the early 90s I occasionally went blackberry 

picking - I never saw anyone. Never seen any walked tracks. 

 

XX 

Q) To north of fields D and C - there is some back-to-back housing. 

The fields would be attractive to children? 

A) If you say so. 

Q) Until recently free access from FP into Field C? 

A) OK. 

Q) Since 97 how often have you gone down? 
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A) I went down until around 2000. 

Q) Did you go into the fields when cattle were on them? 

A) Very rarely - the dog was once chased by cattle. 

Q) You said you were not particularly familiar with the fields? 

A) I’m not still not familiar with parts of Menston. 

Q) As you go around the bend on Moor Lane - it is tricky - you had to 

concentrate on the road? 

A) You do - but you can see things our the corner of your eye. 

 

Sarah Newbury p183 

Field D has been owned by your family all your life. Between 91 - 93 

when I lived in Scholes I visited the Field 4 or 5 times per year - I never 

saw anyone recreating on it. In 93 I moved to Stoke and was homesick so I 

came home every week or so - once a month I would visit Filed D. In 95 

first child; 1998 second - used to visit my mother regularly with the 

children - Christmas, Easter and school holidays. My mother lived 10 

miles or so away - she had friends in Menston; got her hair dressed locally 

- we would drive around and have a look - we had pride in the land and 

hoped to be realise value from it one day. We occasionally stopped the car 

looked over the wall on Derry Hill. 

 

Clive Brook - p93 and -788 - confirms statements and talks through the 

photographs. 
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XX 

Q) Your 126 - shows green space in Menston? 

A) It is an extract from UDP Proposals Map. 

Q) Our 272. Some of the UDP “Greenspace” isn’t active - ie. 

graveyard and large private gardens; there is a private cricket club 

there and a bowling green - these aren’t areas for public 

walking/dog walking. 

A) True. There is a playspace on Hawksworth Drive; the junior school 

has usable fields. There is public recreational space in Menston. 

Q) Application bundle p95 - this is one of the 1,000 letters of 

objection referred to at your Bundle p123 - 103 letters referred to 

use of the fields by public in context of planning consultation? 

A) ? 

Q) Re your visits - were any outside office hours? 

A) Yes. 

 

ReX 

Q) How can you be clear you visited outside office hours? 

A) I live in Ilkley - every weekend I go to play golf in Leeds and 

I recall diverting along Derry Hill and/or Moor Lane to look at 

issues raised in objections. 

 

Mr Shepherd - p273 - reads p275 



 66 

Q) Did you ever see evidence of sledging on the higher land? 

A) I only go out if there is a very light dusting of snow. 

Q) You shoot every 2 weeks across the year - have you ever seen 

anyone in Fields A, B or C? 

A) No. 

 

XX 

Q) When you say the top fields do you mean above the tree belt? 

A) Yes - but I come lower. 

Q) How often? 

A) Possibly every couple of months. 

Q) You wouldn’t shoot if there were cattle in the fields? 

A) No. 

 

Mr Youill - p286 - confirms - I go site 15 - 18 times per year. On site for 

circa 3 hours if shooting. If I am ferreting it can be a full morning or 

afternoon. If I am in the motor with Mr Smith - we go into the fields from 

Hill Top Farm - I work in fields A, B, C and D. If I shoot it is double 

figures; ferreting is less. If ferreting I park up in Hill Top Farm and I walk 

down - but I stay south of A, B, C and D (generally). Occasionally I go 

onto the site. 
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XX 

Q) You don’t shoot within 50 feet of a highway? 

A) Correct. 

Q) You won’t shoot if there are cattle in the field? 

A) Pretty much. 

 

Andrew Beck - taken as read. 

 

Emma Bingham - taken as read. 

 

Day 4 

Mr R Ellis - p15 - 38. Lived in a cottage at Hill Top Farm until 2005. 

Could see one third to one half of site until the tree belt went in. Trees 

went in a 10 foot and didn’t do much for a year or two. By 2005 I could 

still see one third of the site. We didn’t spend a lot of time there - we were 

out in the buildings. Mr Ellis then confirms his statement. RE3 there was 

also a fence along B and C. There were two gates in that fence. I put the 

B-C fencing in in 1994/95. The boundary between D and C was secured 

by 3 strands of barbed wire. There were no gates. There was no way a 

person could get through - the barbed wire ran across. Cattle did get from 

C to D by jumping over the fence. In the early 90s I put a bull in fields A, 

B and C. It was a blonde Aquitaine. Later we swapped it for a Limousin. 

The bull ranged with the cattle I kept a bull in the fields until we left. The 
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bulls were OK - not nasty. Cows don’t like dogs if they have young - if 

they see a person with a dog they would want to get over to the calf. Fields 

A and B were not separated by a fence or any boundary in my time. I had a 

grass crop in A and B. So whenever we cut B we cut A. The muck we 

spread was pig muck. The main part was in field B. It was supplemented 

daily at certain times - if we weren’t grazing grass he brought muck. Sorry 

- the muck was kept on Field C - it can be seen on the photograph at page 

11 and 12. Sometimes we would spread it heavily - if the ground was hard. 

I wouldn’t walk across it. It smelt bad - you could taste it. I never saw 

sledging in the application fields. In my time there was no gate between 

Fields D and C - there is a gate there now. 

 

2001 - I recall the Foot and Mouth outbreak (Mr Ellis becomes upset). The 

farm was in total lockdown. We couldn’t have visitors. The FP was closed 

by the Council - the Council put signs up. The signs got lost. My wife rang 

the Council who sent us half a dozen and she put up them up agani. The 

lockdown started in the spring and went on until October. 

 

Applicant’s pictures: 

 141 - That picture is pre-my fencing in 1994/5. I think the picture 

was taken in the 1980s. The cattle were half my uncles and half 

Keith Smith’s. I never fed hay to cattle in Field B. 

 139 - I think this is the same day as 141 therefore 1980s. 
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 140 - These people are behind Field B. They are not on the 

application site. It is pre-my fencing in 1994/5.  

 149(1) These people in the pictures are above Field B - they are not 

in B. 

 149(2) - They are not in Field B. 

 150(1) - It is above Field B - it is pre-my fencing in 94/95. People 

did sledge up behind Field B. 

 150(2) - bottom corner of Field C by the style. They are on Field C. 

It is pre-tree screen and it is pre-my fencing in 94/95. I think these 

people are ……. up to the top of B. I personally never saw people 

going across Field C. 

 170 (Susan Atkins) - This is the top above Field B. 

 276 - It isn’t on either A, B, C or D - I think it was taken over by 

the Hospital. 

 279 - I don’t know where this is - it isn’t on the farm. 

 281 - Field B - it is after 94/95 because the fence between B and C 

is up. 

 275 - Field D (no evidence has been given relating to this). 

 

XX 

Q) What was your involvement with the farm pre-95/96 when you 

went into partnership? 

A) I always did everything - nothing changed. 
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Q) There were never cattle on D in the spring and summer? 

A) True. 

Q) When did the tree belt go in? 

A) In 1998 - if I knew it was to go in I wouldn’t have wasted my 

money with the fencing. 

Q) Between 91 - 95 the fields were open to the higher land? 

A) Yes. 

Q) 94/95 you put the boundary fencing between B and C? 

A) Yes - it is still there. 

Q) There are gaps in the hedge - between the trees? 

A) Yes. 

Q) It was like that - gapping - pre-94/95? 

A) Yes. 

Q) The Applicants say that once they were in C they could move 

freely into B and C? 

A) No - there was the barbed wire. 

Q) There were occasions when you had animals in C when Mr Smith 

had animals in D? 

A) Yes - the problem is when you have bulls and cows next to each 

other. 

Q) Did anyone complain about the smell of the pig muck? 

A) No - only the man in the fish and chip shop - he said it was putting 

people off buying fish. 
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Q) It must have been infrequent that you spread pig muck if nobody 

complained? 

A) No - I know what I did - maybe they are tolerant people. 

Q) Some witnesses say you never spread muck in A, B and C? 

A) I did. 

Q) Some say you never took a hay crop off the fields? 

A) They must be blind - I employed Malcolm Ingleby year on year to 

bail it. 

Q) How high did the grass grow prior to cutting in July? 

A) Knee height. 

Q) So - you chain harrowed? 

A) Yes - it took a couple of nights. 

Q) Cutting? 

A) A couple of evenings. 

Q) Bailing? 

A) It could take up to a week - it depended on the weather. They were 

there full time. It wasn’t left on the land. The contractor bailed it 7 

or 8 times. I did it myself prior to that. He took me days - I took 

time off work. 

Q) So local people have either missed intensive activity or it wasn’t as 

intensive as you suggest? 

A) They don’t look. 

Q) You had your bull in field signs ripped down? 
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A) Yes. 

Q) Wasn’t that because people were annoyed about you putting a bull 

in the field? 

A) It could be. 

Q) How do people get from C to B? 

A) They must have climbed over the gate. 

Q) There are parts of the drystone wall along B and A that are broken 

down? 

A) There wasn’t when I was farming it. 

Q) Sledging - people may have started at the top of B ie. beyond it - 

but they could sledge onto B as part of the run until the trees went 

in? 

A) True. 

Q) You never stopped anyone sledging?  

A) I did once - was a man’s dog running about - I told him to get it 

under control or they all went. They all went. 

Q) You didn’t otherwise stop people sledging? 

A) It would be mean to stop kids playing but it all stopped once the 

trees went in. 

Q) There is still a slope behind the tree line? 

A) It is very gentle - you couldn’t really sledge there. 

Q) Applicant’s bundle 150(2) - which corner of C? 

A) It is against D ie. that corner of C. 
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Q) If you saw anybody building a snowman you wouldn’t stop them? 

A) I never saw a snowman - nobody did it. 

Q) Some of the nearby houses don’t have gardens - the children would 

use these fields to play - as their garden? 

A) They never did. 

Q) The boundary between B and C - you said you put in barbed wire 

in the gaps - and 2 gates - in the summer? 

A) When the grass was growing the gates were kept shut. Otherwise 

they were open - it depended what cattle John Smith had on his 

land. 

 

Mrs Ellis - p39 - 43 - Confirms her statement. I never saw anyone at the 

southern end of fields A, B and C save a man with a Jack Russell. I 

directed him to the FP - he was by Moor Lane in Field B. I was involved 

in taking hay crops - we took the crops from A, B and C. There were no 

persistent trespass problems - about half a dozen times I saw people off the 

FP - I asked them to stay on the path. You can take a child on a sledge 

from C to D. I never saw any sign of bonfires - we had one in the early 90s 

but that wasn’t on the site. I would know if there had been one - the earth 

would have been burnt. I’m telling truth. The redevelopment plans are 

taking our farm away. We have been opposed to the homes. We are the 

only people here with nothing to gain. Foot and Mouth. I asked the 

Council for signs - the Council hadn’t put any up on the FP. We had to 
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close down the farm. I can’t recall - I think the Council then came out. 

Those went - I don’t know how. They then sent more and we put them up. 

I can’t recall how long the FP closure notices were up. 

 

XX 

Q) A letter from Bradford saying closures in the area (FP) in March - 

July 2001 - is that correct? 

A) If Bradford says so. 

Q) Does this area get more snow than Bradford centre? 

A) I don’t know. 

Q) Do you agree it snows here most winters? 

A) No - it is difficult to say. 

Q) Do you think your recollection might be flawed re people using the 

land? 

A) No - it was our livelihood - it wasn’t really an issue - I never 

noticed much use. From Moor Lane I would look at the fields ie. A 

and B and part of C - it was second nature to check on the stock - 

you glance over. There are gaps in the hedge between B and C so 

you can see through. 

Q) How often would you go on the land? 

A) I went every single day - we had stock so when the stock were on it 

we visited daily. We didn’t if we were growing hay. 
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No ReX 

XXII I wish to make it clear at the outset I found all the witnesses for the 

Objectors to be credible and convincing. I found the evidence of Mr and 

Mrs Ellis particularly compelling given as it was by people who not only 

had day-to-day knowledge of the land and Fields A, B and C in particular 

but who had lost their farming enterprise as a result of the redevelopment 

proposals for the Application Site. As a consequence they had no motive 

at all to mislead the Inquiry to assist the Objector. In saying as I do I am 

not suggesting that the Applicant’s witnesses were not telling the truth. 

The limited evidence of recreational use other than the FP observed by the 

Objector’s witnesses is consistent with my previous finding that third-

party recreational use of the land was limited and sporadic. It most 

certainly was not on such a scale or of such a character to put the 

landowner and/or his agents on notice that a recreational use as of right 

was being asserted. Insofar as there are differences between the Objector’s 

witnesses and the Applicant’s witnesses as to the nature and extent of 

farming activity on the land I prefer the evidence of the Objector’s 

witnesses - they were actively engaged in it and their evidence seems to be 

of no more than fairly standard practice whereas the Applicant’s witnesses 

would, in reality, have no particular reason to keep a mental record of year 

on year farming activity on the land. 
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XXIII The key points in the Objector’s evidence are, for present purposes, 

as follows: 

 

 Mr Horner owned fields A, B and C throughout the relevant period. 

He has observed his land and parts of Field D daily over the 

relevant period. He has only ever seen people leave the FP on 2 or 

3 occasions. Mr Ellis farmed A, B and C throughout the relevant 

period until 2005. In the early 1990s he put a bull in the fields 

which ranged freely with the cows. Each year muck was spread on 

A, B and C and a hay crop was grown and cut and baled in July. 

The grass would be grown to knee height. The boundary between B 

and C was secured by a barbed wire fence with gates in it. The 

gates were kept shut when the grass was growing. Mr and/or Mrs 

Ellis visited Fields A, B and C every day that stock were on it. 

 

 Mr Smith farmed Site D on an informal basis, until 1996 and then 

entered into a formal tenancy arrangement. In 2005 he entered into 

a yearly agreement with Mr Horner to farm A, B and C, following 

Mr Ellis’s removal. Mr Smith spread muck on Field D several 

times throughout the winter. The muck spreading could be as much 

as twice per week for up to 8 weeks. Silage was taken off D every 

year over the relevant period. 3 or 4 times over the last decade. 

2 crops of silage per year were taken off Field D. The grass was 
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grown on and cut in June or July and then bailed. Some years muck 

was then spread and it could be as long as 6 weeks before cattle 

were put out on Field D (if a second crop was grown then the cattle 

would be put out in September). Since taking over Fields A, B and 

C - he initially had 20 cows and 20 calves on the fields with a bull 

(2005 and 2006) then from 2007 onwards 36 bullocks have grazed 

these fields. Mr Smith has not taken a silage crop off A, B and C. 

 

XXIV I have already characterised the Applicant’s case on claimed use as 

revealing no more than occasional and sporadic use that was not in any 

way reflective of use by significant number of the inhabitants of the 

chosen locality. This finding is wholly consistent with the Objector’s 

evidence relating to the farming use of the land. This use was fairly 

intensive as can be seen from the Objector’s evidence which, as I have 

noted, I accept is factually correct. Most sensible people would not walk 

through growing crops or over land that had been the subject of muck 

spreading. Similarly most sensible people, at least with dogs, would not 

wander about fields containing not only cows but a bull and calves. 

Similarly responsible parents would not let their children damage crops or 

play in fields with ruminant livestock in them. Indeed insofar as the 

Applicant’s witnesses did acknowledge farming activity there those that 

acknowledged it said they did not walk through crops and stayed well 

away from livestock. That is only to be expected. It was urged upon me on 
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behalf of the Applicant that recreational rights and agricultural activities 

can coexist. That is correct in some circumstances - particularly when the 

agricultural use is low-level eg. taking an annual hay crop off a field. 

However, as was recognised in Lewis ibid there may be circumstances in 

which two uses cannot sensibly coexist at all. That was the position with 

the Application land over the relevant 20 years. 

 

XXV Before finally leaving this part of the case I should finally comment upon 

the DVD and photographs submitted by Mrs Stedmond Hunter. Many of 

these do not advance matters revealing as they do that most use was of the 

FP. However, more significantly these were taken post the TVG 

application. I do not go so far as to suggest that these photographs were 

“staged” in some way but I cannot discount the real prospect that once a 

TVG application had been made people began to use the land to seek to 

create an evidence base. I accordingly attach these pictures no material 

weight. 

 

XXVI For all the above reasons I have no hesitation in recommending that the 

application should be rejected. 

 

XXVII There is a final matter of law that arises which, while not of crucial 

significance in the circumstances, nonetheless merits consideration. Due to 

the Foot and Mouth outbreak in 2001 it is probable that the FP was closed 
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for circa 4½ months. The FP, on the evidence has been the point of access 

into Field C and from there A and B insofar as use of those latter fields did 

occur. On a balance of probabilities therefore any use of FP during the 

relevant 4½ months ie. 3/3/2001 - 20/7/2001 was unlawful being in breach 

of notices of prohibition posted by both the Council and Mr and Mrs Ellis. 

It is said by Mr George QC that regardless of all else this would break the 

necessary 20 years of continuous use. He makes the point that S15(6) and 

(7)(a) of the 2006 Act are not expressed to be retrospective. There has only 

been limited submission on this point. However, the recent approach of the 

Courts (see for example SoS for Social Security v. Tunnicliffe [1991] 2 

All ER 712 and L'Office Cherifien des Phosphates v. Yamashita 

Steamship Co Ltd [1994] 1 All ER 20) is, in the absence of clear 

language, to ask if it would be unfair to apply the provisions 

retrospectively. In my view it would not be unfair. To fail to apply the 

provisions retrospectively would, in general terms, tend to deprive users of 

the acquisition of prescriptive rights by reference to what almost amounts 

to an Act of God while at the same time rewarding a landowner for his 

inertia/acquiescence. Neither would I regard lawful cessation of use 

sufficient to break continuity. No doubt this matter will fall to be 

considered by a Court at some future day but for present purposes I am 

bound to say I do not accept Mr George QC’s submission. However, as I 

have noted, in view of my findings and concerns this amounts to a 

peripheral issue in this case. 
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Accordingly it is my recommendation for the reasons stated, that the 

application be refused. 

. 

. 

D E MANLEY QC 


